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FIRST AMENDED 
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Petitioners, as and for their Verified Petition, allege as follows, 

INTRODUCTION 

1. This is a proceeding brought pursuant to the State Environmental Quality Review 

Act (“SEQRA”) and Article 78 of the CPLR (alleging violations of the Certificate of Need 

process, 10 NYCRR 710.1 et seq.) to compel the N.Y. State Department of Health to reverse its 

decision to approve the partial closure of Mt. Sinai Beth Israel Hospital (“Beth Israel”), to 

require the commencement of appropriate review under SEQRA and the N.Y. State Public 

Health Law, to enjoin Beth Israel from engaging in further action to close its hospital, and to 

compel the reopening of those portions of Beth Israel which have been closed 
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PARTIES 

2. Petitioner Progressive Action of Lower Manhattan (“PALM”) is a chapter of New 

York State Progressive Action Network, Inc., a New York State Not-for-Profit Corporation. 

PALM has members who live in Manhattan in the geographic area below 42nd Street. It brings 

this action as a representative petitioner. 

3. Petitioner George Capsis is a resident of Charles Street, in the West Village 

section of Manhattan. He is 90 years of age and suffers from a variety of medical disabilities. 

4. Petitioner Arthur Z. Schwartz is a resident of West 12th Street in Greenwich 

Village, Manhattan. He is 64 years of age and suffers from cardiovascular disease. In January 

2017, he was admitted to Beth Israel after suffering a heart attack. 

5. Respondent Howard Zucker is the Commissioner of the State of New York 

Department of Health (“DOH”), headquartered in Albany, New York. The DOH is an Executive 

Department of the State of New York. Respondent Zucker is sued in his official capacity only. 

6. Respondent Mount Sinai Beth Israel Hospital is a not-for-profit hospital 

corporation created after the purchase of Beth Israel Hospital by Mt. Sinai Hospital in 2015. Its 

principal facility is located at First Avenue and 16th Street in Manhattan. It serves the Lower 

Manhattan Community below 40th Street, from the East River to the Hudson River, as well as 

communities in Brooklyn, New York. In 2015, 25% of all hospital admissions in Lower 

Manhattan were at Beth Israel, and it had over 90,000 visits to its Emergency Room. At present, 

it is configured to have 800 inpatient beds. Its corporate office is located at First Avenue and 

16th Street. 
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LEGAL FRAMEWORK 

Environmental Law 

7. To ensure the “laudable goal” of placing environmental concerns alongside 

economic interests in the land use decision-making process, the “Legislature created an elaborate 

procedural framework, SEQRA, requiring parties to consider the environmental ramifications of 

their actions as early as possible.” Matter of King v. Saratoga Bd. of Supervisors, 89 NY2d 341, 

347 (1996). 

8. SEQRA requires government agencies to consider the environmental impacts of 

proposed actions.1 Rules and regulations promulgated as a result of the law distinguish between 

Type I, Type II, and Unlisted Actions.2 Type I Actions are enumerated and considered more 

likely to require an Environmental Impact Statement (“EIS”).3 Type II Actions, also enumerated, 

generally do not require environmental review.4 All other actions are Unlisted Actions and thus, 

like Type I Actions, may require environmental review.5 Among Type I Actions are actions 

involving facilities with more than 240,000 square feet of gross floor area, and actions 

contiguous to publicly owned or operated parkland. 6 NYCRR 614.4(b)(6) and (b)(10). 

9. Agencies can designate additional actions as Type I or Type II. When an agency 

designates an action that would otherwise be unlisted and thus potentially require an 

environmental review, other agencies involved in the review process must adhere to that 

designation.6 However, other agencies are not bound by an agency’s Type II designation.7 

                                                 

1 See N.Y. Envir. Conser. Law § 8-0I09. 

2 See 6 NYCRR § 6I7.3. 

3 See 6 NYCRR § 6I7.4(b)(I)–(II). 

4 See 6 NYCRR § 6I7.5(c)(1)–(37). 

5 See 6 NYCRR § 6I7.3(c). 

6 See 6 NYCRR §§ 6I7.4(a)(2) and 6I7.5(b). 
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10. Proposed Type I and Unlisted Actions require the lead agency (which here, upon 

information and belief, either is or should be the DOH) to either issue a negative declaration as to 

environmental impact or draft an EIS. A negative declaration is legally sufficient if the lead 

agency has identified all relevant environmental impacts, thoroughly analyzed such impacts, and 

provided a written explanation of the reasoning that supports the negative declaration.8 Thus, a 

negative declaration is improper and legally insufficient if the agency fails to identify a relevant 

environmental impact, thoroughly analyze the impacts identified, or explain the reasoning behind 

its negative declaration.9 

11. In order to assess whether a proposed action will have a significant environmental 

impact, agencies must take a “hard look” at the proposed action and its effects.10 A “hard look” 

involves a level of granularity that includes, for example, a discussion of alternatives “sufficient 

to permit a comparative assessment of the alternative discussed.”11 Actions also must be 

evaluated in terms of their “reasonably related” long-term, short-term, direct, indirect and 

cumulative impacts,12 and must be analyzed with other actions that are part of a long-range plan, 

likely to be subsequently undertaken, or dependent on approval of the initial action.13 

Significance is also evaluated in connection with the proposed action’s setting, probable 

                                                                                                                                                             

7 See 6 NYCRR §§ 6I7.4(a)(2) and 617.5(b). 

8 Dunk v. City of Watertown, 11 A.D.3d 1024, 784 N.Y.S.2d (App. Div. 4th Dep’t 2004); See also New York State 

Dep’t of Environmental Conservation, The SEQRA Handbook 80 (3rd Ed. 20I0), http://www .dec.ny.gov/ 

docs/permits_ ej_operations_pdf/seqrhandbook.pdf. 

9 Defreetsville Area Neighborhood Ass ‘n, Inc. v. Town of North Greenbrush, 299 A.D.2d 63I, 750 N.Y.S.2d I64 

(App. Div. 3d Dep’t 2002) (finding environmental review improper when town adopted resolution issuing negative 

declaration of environmental significance regarding rezoning plans but failed to consider that rezoning would lead to 

the construction of retail shopping center). 

10 MYC New York Marina v. Town Board of East Hampton, I7 Misc.3d 75I (Sup. Ct. Erie County 2007) (citing 

Aldrich v. Pattison, I07 A.D.2d 258,266,486 N.Y.S.2d 23 (App. Div. 2d Dep’t I985). 

11 MYC New York Marina v. Town Board of East Hampton, I7 Misc.3d 75I (Sup. Ct. Erie County 2007) 

12 Chinese Staff Workers Ass’n v. City of New York, 68 N.Y.2d 359, 367 (1986). 

13 See 6 NYCRR § 6I7.7(c)(2). 
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occurrence, duration, irreversibility, geographic scope, magnitude, and the number of people 

affected.14 

12. The New York Court of Appeals has held that the “[t]hreshold at which an 

environmental impact statement must be prepared is relatively low.”15 If an action is determined 

to have a significant impact, the EIS must provide a description of: short-term and long-term 

effects; unavoidable effects; possible alternatives, including the effects of taking no action at 

all;16 public resource commitments; possible mitigation measures; the action’s growth-inducing 

characteristics; use of energy; solid waste implications; affects groundwater protection; and any 

other information consistent with the Commissioner’s guidelines.17 

13. The New York Court of Appeals has weighed “population patterns” and “existing 

community character” as relevant when evaluating an agency’s EIS.18 Indeed, agencies must 

consider an action’s secondary and long-term effects on “population patterns, community goals, 

and neighborhood character,” including any “potential acceleration of the displacement of local 

residents and businesses.”19 Such considerations are analogous to public health, which, again, is 

a factor identified in regulations and agency guidance. See also Teich v. Bucheit, 221 AD2d 452 

(2d Dep’t 1995), Hand v. Hospital for Special Surgery, 943 N.Y.S.2d 792 (Sup. Ct. N.Y. County 

2012) 

                                                 

14 See 6 NYCRR §§ 617.7(c)(3). 

15 Chinese Staff Workers Ass ‘n v. City of New York, 68 N.Y.2d 359 (1986). 

16 MYC New York Marina v. Town Board of East Hampton, 17 Misc.3d 751 (Sup. Ct. Erie County 2007) (rejecting 

board’s environmental review where it did not consider “no action” alternative and therefore failed to take a 

requisite “hard look” at the environmental impact of rezoning as required under SEQRA). 

17 6 NYCRR § 617.9 

18 Chinese Staff Workers Ass ‘n v. City of New York, 68 N.Y.2d 359, 365 (1986) (reversing appellate court’s grant of 

summary judgment to respondents and granting petitioner’s cross-motion for same, finding that lead agencies did 

not take requisite hard look because they failed to include project’s secondary, long-term, and social effects on 

population patterns and community character in EIS). 

19 Chinese Staff Workers Ass’n v. City of New York, 68 N.Y.2d 359, 367 (1986); N.Y. Envir. Conser. Law § 8-

0105(6) 
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14. While SEQRA does not specifically include health in its broad definition of 

“environment,”20 state regulations clearly do-for example, 6 NYCRR § 617.2 lists “human 

health” in its definition of “environment.”21 Consistent with this is the Commissioner of 

Environmental Conservation’s SEQRA Manual, which instructs agencies to consider 

“community health,”22 and The Mayor’s Office of Environmental Coordination’s CEQR [City 

Environmental Quality Review] Manual, which dedicates an entire chapter to “public health.”23 

Additionally, agencies must consider whether the action will create “a hazard to human health” 

or cause a “material conflict with a community’s current plans or goals as officially approved or 

adopted. “24 Thus, agencies must consider whether the proposed action will affect health, and if 

so, whether that impact would be significant. 

15. Most NY State agencies have their own responsibility-specific SEQRA 

regulations. The NY State Department of Health (DOH) has such regulations set forth at 10 

NYCRR 97.6 et seq.  

16. 10 NYCRR 97.6 requires an initial review of an action,, to determine whether it is 

subject to SEQR. 

17. Once such a determination is made, Section 97.7 sets forth a series of mandatory 

actions by DOH. At 10 NYCRR 97.7(b) and (c) the regulations state: 

(b) An EAF shall be completed for every type I action which is 

directly undertaken, funded or approved by the department unless 

                                                 

20 N.Y. Envir. Conser. Law § 8-0105(6) 

21 6 NYCCR § 617.2(1) 

22 New York State Department of Environmental Conservation, The SEQRA Handbook 83 (3rd Ed. 201 0), 

http://www.dec.ny.gov/docs/permits_ej_operations_pdf/seqrhandbook.pdf. 

23 New York City Mayor’s Office of Environmental Coordination, CEQR – City Environmental Quality Review: 

Technical Manual (March 2014) (see Chapter 20),http://www.nyc.gov/htmVoec/downloads/pdf/20 14_ceqr_tm/20 

14_ceqr_technical_manual.pdf 

24 See 6 NYCRR § 617.7(c)(1)(iv), (vii). 
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an acceptable draft EIS has already been or will be prepared on the 

action. No EAF shall be considered complete unless it contains a 

list prepared by the applicant of all other involved agencies which 

the applicant has been able to ascertain, exercising all due diligence. 

(c) Actions involving only the department. When the department 

proposes to directly undertake an action which does not require 

funding or approval from any other agency, or receives an 

application to fund or approve an action over which no other 

agencies have approval authority, it shall be the lead agency, and 

shall determine the significance of the action in accordance with 

sections 97.13 and 97.14 of this Part within the following time 

periods: 

(1) If the department is directly undertaking the action, it shall 

determine the significance of the action as early as possible in the 

design or formulation of the action. 

(2) If the department has received an application for funding or 

approval of the action, it shall determine the significance of the 

action within 15 calendar days of its receipt of the complete 

application, an EAF, and any additional information it deems 

necessary to make that determination. 
 

18. The DOH regulations refine the criteria for determining what actions may have a 

significant effect on the environment. See 10 NYCRR 97.13. Those regulations, in part, state: 

 (a) An action may have a significant effect on the environment if it can  

reasonably be expected to lead to one of the following consequences: 

(3) the encouraging or attracting of a large number of 

people to a place or places for more than a few days 

relative to the number of people who would come to 

such place absent the action; 

(4) the creation of material conflict with a community's 

existing plans or goals as officially approved or adopted; 

(5) the impairment of the character or quality of 

important historical, archeological, architectural or 

aesthetic resources or of existing community or 

neighborhood character; 

(6) a major change in the use of either the quantity or 

type of energy; 

(7) the creation of a hazard to human health or safety; 

(8) a substantial change in the use, or intensity of use of 

land or other natural resources or in their capacity to 

support existing uses except where such a change has 
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been included, referred to, or implicit, in a broad 

statement prepared pursuant to section 97.17 of this Part; 

(9) the creation of a material demand for other actions 

which would result in one of the above consequences; 

(10) changes in two or more elements of the 

environment, no one of which is substantial, but when 

taken together result in a material change in the 

environment; or 

(11) two or more related actions no one of which has or 

would have a significant effect on the environment, but 

which cumulatively meet one or more of the criteria in 

this section. 
(b) For the purpose of determining whether an action will cause 

one of the foregoing consequences, the action shall be deemed 

to include other contemporaneous or subsequent actions (1) 

which are included in any long-range comprehensive integrated 

plan of which the action under consideration is a part, (2) 

which are likely to be undertaken as a result thereof, or (3) 

which are dependent thereon… 

 

19. 10 NYCRR 97.10(c) requires that DOH shall not make a decision to approve 

an action that has been the subject of a final SEQR EIS until it has: 

(1) given consideration to the final EIS; 

(2) made a written finding that the requirements of this Part 

have been met; and 

 (i) consistent with social, economic and other essential 

considerations from among the reasonable alternatives 

thereto, the action to be carried out or approved is one which 

minimizes or avoids adverse environmental effects to the 

maximum extent practicable, including the effects disclosed 

in the relevant environmental impact statement; and 

 (ii) consistent with social, economic and other essential 

considerations, to the maximum extent practicable, adverse 

environmental effects revealed in the environmental impact 

statement process will be minimized or avoided by 

incorporating as conditions to the decision those mitigative 

measures which were identified as practicable; 
(3) prepared a written statement of facts and conclusions relied 

upon in the EIS, supporting its decision and indicating the 

social, economic and other factors and standards which formed 

the basis of its decision. 
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 Segmentation and Improper Segmentation 

20. Segmentation is defined in the rules as “the division of the environmental review 

of an action such that various activities or stages are addressed ...as though they were 

independent, unrelated activities, needing individual determinations of significance.”25 

Segmentation is permitted but disfavored.26 A lead agency may choose “in its discretion, not to 

examine the cumulative impact of separate applications within the same geographic area,”27 but 

if the separate applications are sufficiently related or part of a “larger plan for development,” 

segmentation is more likely to be improper.28 

21. In Teich v. Buchheit, 633 N.Y.S.2d 805, 806–07, 221 A.D.2d 452, 453–54 (2d 

Dept. 1995) the Second Department held that: 

“[S]egmentation occurs when the environmental review of a single 

action is broken down into smaller stages or activities, addressed 

as though they are independent and unrelated, needing individual 

determinations of significance (see, 6 NYCRR 617.2 [gg] ). The 

regulations generally prohibiting segmentation are designed to 

guard against a distortion of the approval process by preventing a 

project with potentially significant environmental effects from 

being split into two or more smaller projects, each falling below 

the threshold requiring full-blown review” (Matter of Long Is. Pine 

Barrens Socy. v. Planning Bd. of Town of Brookhaven, 204 A.D.2d 

548, 550, 611 N.Y.S.2d 917). 6 NYCRR 617.3(k)(1) provides, 

“Considering only a part or segment of an action is contrary to the 

intent of SEQRA. If a lead agency believes that circumstances 

                                                 

25 See 6 NYCRR § 617.2(ag) 

26 See 6 NYCRR § 617.3(g)(l); see also Defreetsville Area Neighborhood Ass ‘n, Inc. v. Town of North Greenbrush, 

299 A.D.2d 631, 750 N.Y.S.2d 164 (App. Div. 3d Dep’t 2002); Matter of Concerned Citizens for Envt. v. Zagata, 

243 A.D.2d 20, 23, 672 N.Y.S.2d 956 (App. Div. 3d Dep’t 2000), lv. denied 92 N.Y.2d 808, 678 N.Y.S.2d 594,700 

N.E.2d 1230 (1998). 

27 Sun Co. v. City of Syracuse, 209 A.D.2d 34,625 N.Y.S.2d 371, 381 (App. Div. 4th Dep’t 1995) (quoting Matter of 

Save the Pine Bush v. City of Albany, 70 N.Y.2d 193,205, 518 N.Y.S.2d 943,512 N.E.2d 526 (1987); Matter of Long 

Is. Pine Barrens Soc’y. v. Planning Bd. of Town of Brookhaven, 80 N.Y.2d 500, 513, 591 N.Y.S.2d 982, 606 N.E.2d 

1373 (1992); Matter of Ecumenical Task Force of Niagara Frontier v. Love Canal Area Revitalization Agency, 179 

A.D.2d 261, 268, 583 N.Y.S.2d 859 (App. Div. 4th Dep’t 1992), lv. denied 80 N.Y.2d 758, 589 N.Y.S.2d 309, 602 

N.E.2d 1125 (1992). 

28 Sun Co., Inc. v. City of Syracuse, 209 A.D.2d 34, 625 N.Y.S.2d 371, 381 (App. Div. 4th Dep’t 1995) (citing 

Matter of North Fork Env. Council v. Janoski, 196 A.D.2d 590,591, 601 N.Y.S.2d 178 (App. Div. 2d Dep’t 1993). 
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warrant a segmented review, it must clearly state in its 

determination of significance and any subsequent [environmental 

impact statement] the supporting reasons and demonstrate that 

such review is clearly no less protective of the environment. 

Related actions should be identified and discussed to the fullest 

extent possible” (emphasis supplied). This court has noted, “For 

the purpose of determining whether an action will cause a 

significant effect on the environment, the reviewing agency must 

consider reasonably related long-term * * * and cumulative effects, 

including other simultaneous or subsequent actions which are 

included in any long-range plan of which the action under 

consideration is a part.” (Matter of Farrington Close Condominium 

Bd. of Mgrs. v. Incorporated Vil. of Southampton, 205 A.D.2d 623, 

626, 613 N.Y.S.2d 257; see, 6 NYCRR 617.11[b][1] ). 

22. The Court in Scott v. City of Buffalo, 2 Misc.3d 1135(A), 872 N.Y.S.2d 693 (Erie 

2008) described two general types of segmentation cases: instances where the lead agency has 

affirmatively determines that segmentation is appropriate and instances where the lead agency’s 

environmental review of an action fails to include sufficiently related actions or projects.29 If an 

agency decides to segment review, it must clearly state its reasons for doing so and show that 

segmentation will not be any less protective of the environment.30 The courts review such 

decisions for reasonableness.31 If an agency’s environmental review fails to include a review of 

other similar actions, the court must determine whether the other actions are sufficiently related 

                                                 

29 Scott v. City of Buffalo, 2 Misc.3d 1135(A), 872 N.Y.S.2d 693 (Sup. Ct. Erie County 2008) (citing: Village of 

Westbury v. Dep ‘t of Transp., 75 N.Y.2d 62 (1989) (alleged failure to review highway interchange project and 

highway widening project in same environmental review); Matter of Settco, LLC v. New York State Urban Dev. 

Corp., 305 A.D.2d 1026 (4th Dep’t. 2003), lv. denied, 100 N.Y.2d 508 (alleged failure to review construction of 

Seneca Nation Casino in old convention center with development of a new, replacement convention center); Sun 

Co., v. Syracuse Indus. Dev. Agency, 209 A.D.2d 34 (4th Dep’t. 1995), appeal dismissed, 86 N.Y.2d 776 (1995) 

(alleged failure to review cumulative effects of Carousel Landing project with other lakefront projects); Long Island 

Pine Barrens Soc’y. Inc., v. Town Bd. of Town of Riverhead, 290 A.D.2d 448 (2nd Dept.2002), lv. denied, 98 

N.Y.2d 615 (alleged failure to consider impacts of re-zoning for golf course and residential development associated 

with golf course in single environmental review); City of Buffalo v. New York State Dep ‘t of Env. Conservation, 184 

Misc.2d 243 (Sup.Ct. Erie County 2000) (alleged failure to consider cumulative impacts of new bridge and toll plaza 

together); Stewart Park and Reserve Coalition v. Slater, 225 F.Supp.2d 219 (N.D.N.Y. 2002) (alleged failure to 

consider new Interstate Interchange with environmental review for airport expansion)). 

30 Scott v. City of Buffalo, 2 Misc.3d 1135(A), 872 N.Y.S.2d 693 (Erie 2008). 

31 Scott v. City of Buffalo, 2 Misc.3d 1135(A), 872 N.Y.S.2d 693 (Erie 2008). 
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to the project under review such that a single comprehensive review is warranted.32 Such 

instances are reviewed de novo.33 

23. To evaluate whether separate actions are sufficiently related such that segmenting 

review is improper, courts look to factors listed in The SEQRA Handbook, which include: 

–Purpose: Is there a common purpose or goal for each segment? 

–Time: Is there a common reason for each segment being completed at or about 

the same time? 

–Location: Is there a common geographic location involved? 

–Impacts: Do any of the activities being considered for segmentation while not 

necessarily significant by themselves, contribute towards significant cumulative 

or synergistic impacts? 

–Ownership: Are the different segments under the same ownership or control? 

–Planning: Is a given segment a component of an identifiable overall plan? 

–Utility: Can any of the interrelated phases of various projects be considered 

functionally dependent on each other? 

–Inducement: Does the approval of one phase or segment commit the agency to 

approval of other phases?34 

24. The following are instances where segmentation has been determined or described 

to be improper: 

                                                 

32 Scott v. City of Buffalo, 2 Misc.3d 1135(A), 872 N.Y.S.2d 693 (Sup. Ct. Erie County 2008); Sun Co., Inc., et al. v. 

City of Syracuse, et al., 209 A.D.2d 34, 625 N.Y.S.2d 371 (1995) 

33 Scott v. City of Buffalo, 2 Misc.3d 1135(A), 872 N.Y.S.2d 693 (Sup. Ct. Erie County 2008) 

34 New York State Department of Environmental Conservation, Division of Environmental Permits, The SEQRA 

Handbook 55 (3rd Ed. 2010), http://www.dec.nv.gov/docs/permits ej operations pdf/segrhandbook.pdf. The factors 

also appear in Scott v. City of Buffalo, 2 Misc.3d 1135(A), 872 N.Y.S.2d 693 (Sup. Ct. Erie County 2008) (citing 

Village of Westbury v. Dept. of Transp., 75 N.Y.2d 62, 69 (1989) (“The two [projects] are complimentary 

components of the remedy for the Northern State Parkway’s traffic flow problems, sharing a common purpose, 

integrated and scheduled for consecutive construction. Thus, the design of each is dependent on the other...”); Sun 

Co. v. Syracuse Indus. Dev. Agency, 209 A.D.2d 34,48-49 (App. Div. 4th Dep’t 1995), appeal dismissed, 86 N.Y.2d 

776 (1995); Defreestville Area Neighborhoods Assn., Inc., v. Town Bd. of the Town of North Greenbush, 299 A.D.2d 

631,634 (3rd Dep’t 2002); Citizens Concerned for the Harlem Valley Envt. v. Town Bd. of Town of Amenia, 264 

A.D.2d 394 (2nd Dep’tl999); Teich v. Buchheit, 221 A.D.2d 452 (2nd Dept.l995); City of Buffalo v. New York State 

Dept. of Envtl. Conservation, 184 Misc.2d 243 (Sup. Ct., Erie County 2000). 
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a. In Teich, supra, the separate consideration of the construction of a hospital 

parking lot, in a case where a hospital had a broader plan for expansion, was barred as segmented 

review. 

b. In Sun Co., Inc. v. City of Syracuse, 209 A.D.2d 34, 625 N.Y.S.2d 371 

(App. Div. 4th Dep’t 1995), the court found that the agency’s review of a mall development 

project, which required condemnation in lakefront area, failed to consider cumulative effect of 

all phases of the redevelopment that was planned, unreasonably separated the impact of one 

phase from the impact of other phases in the long-range plan, and drafted an EIS that 

acknowledged the existence of a larger development plan. 

c. In MYC New York Marina v. Town Board of East Hampton, 17 Misc.3d 

751, 842 N.Y.S.2d 899 (Sup. Ct. Suffolk County 2007), the court rejected the town board’s 

comprehensive rezoning plan because it conflicted with the long-range plans for the town. Here, 

the rezoning plan, if approved, would foreclose petitioners’ previously approved development 

plans, which included plans to construct a sewage treatment plan. Such consequences conflicted 

with the long-range plans for the town, which included the construction of a wastewater 

treatment plant. Because the town board failed to consider the rezoning plan’s impact on the 

longrange plans of the town, it was improper.35 

25. In Defreetsville Area Neighborhood Ass’n v. Town of N. Greenbrush, 299 A.D.2d 

631, 750 N.Y.S.2d 164 (App. Div. 3d Dep’t 2002), the court found that the town had improperly 

separated zoning from development. The town had compared the impacts of the maximum build-

out permitted under existing zoning conditions to those under maximum build-out permitted 

under the requested rezoning, and not evaluated all reasonably anticipated impacts on 

                                                 

35 MYC New York Marina v. Town Board of East Hampton, 17 Misc.3d 751, 842 N.Y.S.2d 899 (Sup. Ct. Suffolk 

County 2007). 
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community from the development of a large retail shopping center.36 Thus, the town failed to 

consider to the consequences of rezoning, which included and was a prerequisite for the 

construction of a large retail shopping center. When a challenged action is “a fundamental and 

necessary prerequisite to the action of construction,” the agency must consider the cumulative 

effects of all phases of the plan, even if construction lacks a specific site plan.37 The review was 

found to be inadequate because the zoning board “attempted to transform the proposed project 

...in a manner designed to disconnect the zoning change from the actual development of the 

property.”38 Problematically, this would allow agencies and/or developers to make controversial 

projects “more palatable to the...community,” Schultz v. Jorling, 64 A.D.2d 252 (3d Dept. 1990), 

and sidestep the concerns of the community and oversight boards. 

 The Certificate of Need Process 

26. Respondent DOH’s supervisory authority over hospital operation derived from 

Section 2802 of the Public Health Law which that Hospital and related services including 

health-related service of the highest quality, efficiently provided and properly utilized at a 

reasonable cost, are of vital concern to the public health. In order to provide for the 

protection and promotion of the health of the inhabitants of the state, pursuant to section 

three of article seventeen of the constitution, the department of health shall have the central, 

comprehensive responsibility for the development and administration of the state's policy 

                                                 

36 Defreetsville Area Neighborhood Ass ‘n, Inc. v. Town of North Greenbrush, 299 A.D.2d 631, 750 N.Y.S.2d 164 

(App. Div. 3d Dep’t 2002). 

37 Defreetsville Area NeighborhoodAss’n, Inc. v. Town of North Greenbrush, 299 A.D.2d 631,634-635, 750 

N.Y.S.2d 164 (App. Div. 3d Dep’t 2002). 

38 Defreetsville Area Neighborhood Ass ‘n, Inc. v. Town of North Greenbrush, 299 A.D.2d 631, 634, 750 N.Y.S.2d 

164 (App. Div. 3d Dep’t 2002) (citing Matter of Citizens Concerned for Harlem Val. Envt. v. Town Bd. of Town of 

Amenia, 264 A.D.2d 394, 694 N.Y.S.2d 108 (App. Div. 2d Dep’t 1999); Riverhead Bus. Improvement Dist. Mgt. Ass 

‘n. v. Stark, 253 A.D.2d 752, 753-754, 677 N.Y.S.2d 383 (App. Div. 2d Dep’t 1998), lv. denied 93 N.Y.2d 808, 691 

N.Y.S.2d 382, 713 N.E.2d 417 (1999); Matter of Kirk-Astor Dr. Neighborhood Assn. v. Town Bd. of Pittsford, 106 

A.D.2d 868,869,483 N.Y.S.2d 526 (App. Div. 4th Dep’t 1984). 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000300&cite=NYPHS2802&originatingDoc=I9b4e6740d92e11d99439b076ef9ec4de&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000052&cite=NYCNART17S3&originatingDoc=N90B7B9E08CA211D8A8ACD145B11214D7&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000052&cite=NYCNART17S3&originatingDoc=N90B7B9E08CA211D8A8ACD145B11214D7&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Category)
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with respect to hospital and related services, and all public and private institutions, whether 

state, county, municipal, incorporated or not incorporated, serving principally as facilities for 

the prevention, diagnosis or treatment of human disease, pain, injury, deformity or physical 

condition or for the rendering of health-related service.” 

27. The Certificate of Need process is included in 10 NYCRR 710.1, which 

commences with the pronouncement “Medical facilities shall be planned to achieve efficiency 

and economy of operation and care of high quality.” See 10 NYCRR 710.1(a). 

28. The Certificate of Need Program is a review process for the establishment, 

ownership, construction, and modification of health care services. In general, a Certificate of 

Need (“CON”) must be filed before new facilities are built, existing facilities are renovated, 

major medical equipment is acquired, services are added or deleted, or facility ownership is 

transferred. 

29. Hospitals are required to submit a CON application and obtain approval prior to: 

• Establishing or constructing new facilities, programs or hospices 

• Renovating existing facilities, programs or hospices 

• Acquiring major medical equipment 

• Adding or deleting services 

• Changing ownership of facilities, programs or hospices 

• Modifying service areas for agencies of hospices 

 

See 10 NYCRR 710.1(c)(1). 

 

30. There are three types of CON application reviews: full review, administrative 

review, and limited review. The type of review depends on the cost of the project, service, and 

type (change in ownership, new construction, renovation, etc.). 10 NYCRR 710.2 describes the 

following as proposals requiring a “full review:” 
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(2) Proposals requiring a full review, including a recommendation of the State 

Hospital Review and Planning Council. 

  (i) Any proposal involving any of the activities set forth in paragraph   

(1) of this subdivision that falls within any of the following 

categories shall require a full review pursuant to the requirements of 

this Part and article 28 of the Public Health Law: 

 (a) the addition of beds, other than beds designated for patients with 

acquired immune deficiency syndrome (AIDS) which are eligible for 

administrative review under paragraph (3) of this subdivision, or the 

conversion of beds which establish a different level of care, regardless 

of cost; 

 (b) any proposal for the addition, modification or change in the method 

of delivery of the following services, including the initial acquisition of 

any equipment relating thereto, regardless of cost; 

   (1) therapeutic radiology other than the replacement of a cobalt unit with 

a linear accelerator by a facility which has been deemed appropriate to 

provide therapeutic radiology or radiation oncology pursuant to section 

708.5 of this Title which may be eligible for administrative review under 

paragraph (3) of this subdivision; 

   (2) adult or pediatric cardiac surgery; 

   (3) cardiac catheterization, including the relocation of any Cardiac 

Catheterization Laboratory Center service within a network or to 

another site in a multi-site facility, as defined in Section 401.1 of this 

Title, and the addition of a PCI Capable Cardiac Catheterization 

Laboratory Center at a facility that is not already approved to provide 

cardiac catheterization services; provided however that the addition of a 

PCI Capable Cardiac Catheterization Laboratory Center or Cardiac EP 

Laboratory Program at a facility approved to provide cardiac 

catheterization services shall be reviewed pursuant to paragraph (3) of this 

subdivision, and the addition of a Cardiac EP Laboratory Program services 

at a facility approved to provide cardiac surgery shall be reviewed 

pursuant to paragraph (6) of this subdivision; 

 (4) kidney, heart, liver and bone marrow transplantation; 

 (5) burns care; 

 (6) acquired immune deficiency syndrome (AIDS) centers except as 

provided in paragraph (3) of this subdivision; and 

 (7) epilepsy service; 

(c) any proposal involving total project cost in excess of $30,000,000 

for a general hospital or $15,000,000 for all other facilities, except as 

otherwise provided under paragraph (3) of this subdivision; 

(emphasis supplied) 

31. There are exceptions to full review, set forth in 10 NYCRR 710.3. These relevant 

exceptions are: 
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(i) (c) the conversion of beds other than a conversion which would 

establish a different level of care which proposal would require a full 

review, including the approval of the Public Health Council, and except 

as provided for in paragraph (5) of this subdivision; 

 (d) additions to existing services not involving an additional site or 

beds; 

 (e) the correction of patient safety deficiencies, ordinary repairs and 

maintenance, energy conservation measures, or modernization in a 

medical facility or portion of a medical facility. Projects for the 

modernization (which may include new construction and/or renovation) 

of a medical facility or portion of a medical facility will be eligible for 

administrative review only if it will not substantively change the 

capacity or type of the service(s) involved and does not involve issues 

of public need; 

 (f) the addition, updating or modification of equipment utilized in the 

provision of a service listed in paragraph (2) of this subdivision, by a 

medical facility already approved to provide such service, except for 

the addition of equipment utilized in cardiac catheterization laboratory 

center services by a facility already approved to provide such service, 

which shall be subject to limited review pursuant to paragraph (6) of 

this subdivision; 

 (g) the addition or deletion of approval to operate part-time clinic 

services; 

 (h) the operation or relocation of an extension clinic as defined in 

section 401.1 of this Title, when such relocation is to a site outside the 

current service area of the extension clinic, as defined in paragraph (5) 

of this subdivision, and does not entail an increase in scope of services 

or clinical capacity; 

 (i) the expansion or the modernization of an emergency room; 

 

(iv) (a) Any proposal to decertify a facility's beds, for which a 

certificate of need application is not otherwise required under this Part. 

The applicant shall submit information indicating the number of beds to 

be decertified, where the beds to be decertified are physically located in 

the facility and what, if any, alternate use will be made of the space. 

Such proposed alternate use may require review pursuant to 

subparagraph (ii) of this paragraph. 

 (b) Any proposal solely to decertify services, other than those set forth 

in clause (2)(i)(b) of this subdivision. The applicant shall submit 

information indicating the services to be decertified, where the services 

to be decertified are physically provided in the facility and what, if any, 

alternate use will be made of the space. Such alternate use may require 

review pursuant to subparagraph (ii) of this paragraph. 

 (c) Any proposal to add services, other than those set forth in clause 

(2)(i)(b) and subparagraph (3)(i) of this subdivision, for which a 
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certificate of need application is not otherwise required under this Part. 

The applicant shall submit information indicating the services to be 

certified, the additional staffing requirement, if any, where the services 

to be certified are physically provided in the facility and what, if any, 

construction will be required in the facility. If construction is required, 

the request may require review pursuant to subparagraph (ii) of this 

paragraph. 

 (d) Any proposal to convert beds from one category to another in the 

categories listed in this clause and for which the acute care inpatient 

facility is already a certified provider. The applicant shall submit 

information indicating the number of beds to be converted and the 

categories from which and to which the beds will be converted. This 

clause applies to beds in the following categories: 

 (1) medical/surgical; 

 (2) intensive care; 

 (3) coronary care; 

 (4) pediatric; 

 (5) pediatric intensive care; 

 (6) neonatal intensive care; 

 (7) neonatal intermediate care; 

 (8) neonatal continuing care; 

 (9) maternity; and 

 (10) chemical dependence - detoxification… 

 (f) …, any proposal for the reallocation, relocation or redistribution of 

acute care beds from one general hospital to another general hospital 

within the same established article 28 network shall be subject to a 

limited review under this section. The applicant shall submit 

information indicating the current and proposed certified bed capacity 

for each service and facility for which the reallocation, relocation or 

redistribution of beds is proposed. 
 

32. The New York State Public Health and Health Planning Council (“PHHPC”) 

reviews all proposals subject to full review and has final decision-making authority over changes 

in ownership and over the establishment of new facilities, home care agencies and hospice 

programs. Projects under administrative review do not require a recommendation from the 

PHHPC. Proposals eligible for a limited review do not require a recommendation from the 

PHHPC. These include proposals with a total project cost up to $6 million. 
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33. The DOH accepts written comments on CON proposals from interested parties. 

Parties may also comment in person on CONs under full review at public meetings of the 

Establishment and Project Review Committee of Public Health and Health Planning Council. 

Comments unrelated to the official CON Review Criteria are not considered (for example, 

historical preservation). 

34. Certificate of Need applications are reviewed against the following criteria: 

a. Public Need 

• Population demographics 

• Service utilization patterns 

• Epidemiology of selected diseases and conditions 

• Access to services 

 

b. Financial Feasibility 

• Expenses 

• Projected revenues 

• Current financial status 

• Ability to retire debt 

 

c. Character and Competence 

• Experience and past performance in operating a health care service 

• Records of violations 

• compliance with laws and practices pertinent to applicant’s 

professional experience 

 

STATEMENT OF FACTS 

35. Mount Sinai Medical Center merged with Continuum Health Partners in 

September of 2013, creating a large hospital network stretching across Manhattan. Through the 

merger, Beth Israel Medical Center (located at First Avenue and 16th Street in Lower 

Manhattan), Roosevelt Hospital on West 59th Street, St. Luke’s Hospital in Morningside Heights 

and the New York Eye and Ear Infirmary in the East Village all joined the Mount Sinai Health 
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System. Mount Sinai officials touted the merger as having the potential to improve quality of 

care, but unions representing the hospital workers immediately voiced concerns about 

downsizing, closing or relocation of some services within the sprawling network. 

36. Less than three years later, in May of 2016, the Mount Sinai system announced 

plans to close the 800-bed Mount Sinai Beth Israel (“MSBI”) Medical Center. Officials said the 

facility would be replaced with a new 70-bed Mount Sinai Downtown Beth Israel Hospital and 

emergency room and with a network of outpatient centers and doctors’ offices. 

37. Mount Sinai officials insist that the new 70-bed hospital will be sufficient to serve 

the needs of Lower Manhattan residents. However, community residents and public officials 

representing them have voiced concerns. “The downsizing of Beth Israel hospital to a 70-bed 

medical/surgical center may be inadequate and will cause significant harm to health care services 

in Lower Manhattan,” the Village Independent Democrats stated in a resolution adopted in 

December 2017. 

38. In the last decade, Lower Manhattan has witnessed a significant decrease in 

medical services, specifically hospital beds, specialty clinics and emergency centers attached to 

full service hospital. Residents had already been affected by the sudden closure of St. Vincent’s 

Hospital in 2010. Needs assessments performed after that closure demonstrated that residents of 

Lower Manhattan were relying on Beth Israel for a significant portion of their care. In fact, Beth 

Israel’s inpatient admissions increased 16 percent after the closure of St. Vincent’s and its 

emergency room visits increased 12 percent, with Beth Israel absorbing over half of St. 

Vincent’s emergency room patients.39 

                                                 

39 “Post Closure Review of Service Area Access to and Utilization of Inpatient and Emergency Services” (West Side 

Community Health Needs Assessment, February 3, 2011), 

http://www.nyc.gov/html/mancb2/downloads/pdf/community_health/steeringcommittee_discussion4.pdf 
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39. Dr. Jeremy Boal, President of Mount Sinai Downtown, has promised the 

community that as officials work to build their new facility, MSBI “will remain open” and “will 

continue to welcome patients throughout the transformation.”40 The new facility is to be 

constructed at the site of the former residents building for New York Eye and Ear Infirmary, 

which will be torn down by May 2018. The new facility is not slated to open until 2021. Boal has 

also pointed to the creation of a new urgent care walk-in center at the existing Beth Israel 

ambulatory care facility in Union Square, as well as renovated extension clinics, mammography 

and ultrasound services and other facilities. 

40. In addressing CON requirements, Mount Sinai officials have packaged the closing 

of hospital services at the existing Beth Israel facility into multiple narrowly-framed applications 

that have been deemed to meet the current CON qualifications for what is called “limited 

review” by DOH staff. This is instead of “full review,” which would be conducted at public 

meetings of the PHHPC. See paragraphs 30-32, supra. 

41. Mount Sinai has filed, received approval for and completed six separate limited 

review applications to decertify or close services at Beth Israel or to add services at its satellite 

locations, including: 

a. In November 2016, MSBI applied to close its 20-bed pediatric unit. See 

Exhibit A, Application, and Exhibit B, DOH Website Information. These were closed on 

January 24, 2017. According to the Executive Summary (Exhibit A), during the first nine months 

of 2016, these 20 beds “were filled by 761 patients for a total of 1709 patient days.” MSBI 

proposed that the beds be replaced by a “dedicated pediatric observation unit” and that patients 

could also use the Mt. Sinai Hospital, 80 blocks to the north. 

                                                 

40 Jeremy Boal, “The Transformation of Mount Sinai Beth Israel” (PHHPC’s Establishment and Project Review 

Committee, New York, NY, June 8, 2017), 

http://www.totalwebcasting.com/view/index.php?func=VIEW&id=nysdoh&date=2017-06-08&seq=1 
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b. In November 2016 Mt. Sinai applied to convert five (5) medical surgery 

beds to five (5) pediatric intensive care beds and “transfer” them to Mt. Sinai hospital. See Exhibit 

C, the Application, and Exhibit D, DOH Website Information. 

c. In January 2017, the hospital applied to decertify its cardiac surgery 

program. See Exhibit E, Application, and Exhibit F, DOH Website Information. Though filed on 

January 4, 2017, the unit closed almost immediately. According to the application (Exhibit E), 

between 2012 and 2015, MSBI performed between 287 and 324 cardiac surgeries per year. These 

patients “would now be seen at other Mount Sinai within Manhattan.” Although the revenue loss 

was pegged at $17,184,370, MSBI stated that the “Total Project Cost” was $500, qualifying it for 

limited review. 

d. In February 2017, MSBI applied to decertify the maternity unit, including 

42 maternity beds, 14 neonatal continuing care beds and 17 neonatal intermediate care beds. See 

Exhibit G, Application, and Exhibit H, DOH Website Information. On average, during 2013 there 

were 10.5 deliveries per day. Even in 2016, after rumors of a shutdown began to circulate, there 

were 5.7 deliveries per day, 3,302 for the year. In 2016 the neonatal unit had 208 patients, for a 

total of 2,431 patient days (about half of the 2013 numbers). MSBI asserted that patients could do 

deliveries elsewhere in Manhattan and Brooklyn, and half of the delivery mothers were from 

Brooklyn. Although the revenue loss was stated as $39,429,713 per year, MSBI stated that the 

“Total Project Cost” was $500. 

e. The hospital also filed and completed multiple limited review CON 

applications to convert existing MSBI beds to other purposes and then move those beds to other 

facilities within the Mount Sinai system. In March 2017, the hospital applied to convert four 

medical beds to intensive care beds (see Exhibit I) and five medical beds to pediatric intensive 



 22 

care beds (see Exhibits J and K), and then to transfer those nine beds to Mount Sinai uptown 

facilities. 

f. In July 2016 MSBI applied to decertify 26 inpatient Physical Medicine 

and Rehabilitation beds (Exhibits I and J). “Through this project, patients who would typically be 

seen at MSBI will now be seen at other Mount Sinai facilities within Manhattan.” 

42. In addition to closures, MSBI also applied for permission to expand its Union 

Square outpatient facility and to begin the process of building its 70-bed hospital on 14th Street 

and First Avenue. 

a. Expansion of the 10 Union Square facility to create an urgent care/walk-in 

center, at a total cost of $3,974,002. The renovation involved 3,700 square feet of space. (See 

Exhibit K.) 

b. Addition of a second MRI unit at 10 Union Square, at a cost of 

$5,563,000. (See Exhibit L.) 

c. Demolition of 321 E. 13th Street (see Exhibit M) at a cost of $10,736,000. 

This building would be part of the new hospital building MSBI plans to build on that location 

and at the location of the New York Eye and Ear Institute, at 310 W. 14th Street. 

43. While these limited review applications were technically still under review by the 

DOH, Mount Sinai took steps to close the services. In mid-June 2017, the maternity unit stopped 

taking elective deliveries. According to the NYSE-CON website, however, the application to 

decertify the maternity beds was not approved until July 28, 2017 (well after the date when all of 

the closures and transfer items in paragraphs 41(a), (b), (c), (d), (e), and (f), above, were 

complete). Mount Sinai officials say that pregnant women will be able to deliver babies at Mount 

Sinai West (the former Roosevelt Hospital on 59th Street) or Mount Sinai Hospital in East 
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Harlem, which are both located some distance from the current MSBI facility, or have heart 

surgery at Mount Sinai in East Harlem, with travel time that could be complicated by Manhattan 

traffic jams and subway delays. 

44. By segmenting the “transformation” of Beth Israel into multiple pieces, Mount 

Sinai officials have been able to submit CON applications with total cost projections that fall 

within the eligibility limits for “limited review” by New York State Department of Health 

(DOH) staff. At the time most of the Beth Israel CONs were submitted, the total cost of a project 

had to be $6 million or less to qualify for limited review. Mount Sinai’s CON applications to 

close the Beth Israel maternity unit, pediatric unit and the 31 chemical dependency beds, to 

downgrade the neonatal intensive care beds, to decertify cardiac surgery and to convert and 

transfer beds to other locations each declared the same predicted cost of $500, which is simply 

the fee for filing the CON application. The applications show otherwise. The “cost” of moving or 

ending maternity services caused MSBI to lose over $30 million. 

45. MSBI has pushed back against suggestions that it is “gaming” the CON process. 

In an April 25, 2017, letter to then-State Assembly Member Brian Kavanaugh, who had 

complained, Mount Sinai Downtown President Boal wrote that the hospital’s “transformation 

will span four years, impacting multiple sites and clinical services and include significant 

upgrades to physical plants. To combine all of these changes into one CON application would 

require us to halt the work currently being done and, more significantly, create a massive delay 

in the process and a logistical nightmare for DOH.” Because Beth Israel “has sustained losses of 

over $350 million over the last four years,” Boal said, the hospital transformation needs to “be 

able to move with requisite diligence and speed.” In any case, he wrote, “We have reviewed with 
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outside counsel our approach to the CON submissions. We are confident that our process is 

consistent with current DOH policy.” 

46. After multiple complaints from elected officials representing Lower Manhattan 

about the lack of visible state oversight and opportunities for affected consumers to present their 

views on the Beth Israel transformation, the New York State Public Health and Health Planning 

Council (“PHHPC”) held a special informational meeting on June 8, 2017. The session took 

place immediately following a regularly-scheduled PHHPC meeting, which was held on a 

weekday in the state Department of Health Offices on Church Street in Lower Manhattan. 

47. Because no full-review CON had been filed to create the new Beth Israel facility, 

and all closures of existing Beth Israel units were proceeding behind the scenes through limited-

review CONs, the PPHPC members were not being asked to vote on the transformation plan. 

48. Representatives from Mount Sinai Beth Israel, elected officials and community 

members were all invited to speak at the meeting. Mount Sinai Downtown President Boal 

detailed Mount Sinai’s plan to create a “multi campus health care system” that spans Lower 

Manhattan “from river-to-river.” He also spoke about Mount Sinai’s desire to get “smaller and 

leaner” as well as their desire to “build a very flexible model of care,” which consists of “Centers 

of Excellence” across the City. 

49. After Mount Sinai officials described its plan, NYS DOH Deputy Commissioner 

Daniel Sheppard from the Office of Primary Care and Health Systems Management presented an 

“absorption analysis” of whether or not other area hospitals would be able to assume the patient 

burden if Mount Sinai Beth Israel were decreased in size by hundreds of beds. (Exhibit N) 

Sheppard said inpatient bed occupancy in Lower Manhattan was only 53 percent, compared to 

63 percent across Manhattan and 67 percent in New York City as a whole. Mount Sinai Beth 
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Israel’s occupancy rate declined from 73 percent in 2012 to 55.9 percent in 2015, he said, citing 

the shift in surgical procedures from inpatient to outpatient and the opening of an expanded NYU 

emergency department and the new Lenox Hill Healthplex (near the former site of St. Vincent’s 

Hospital) in 2014. The DOH analysis, he said, showed that there was capacity at other hospitals, 

such as NYU and Bellevue, and that “the residents of Lower Manhattan aren’t going to need to 

leave Lower Manhattan to get inpatient care.  

50. As to the impact on emergency services in Lower Manhattan, Sheppard said that 

the MSBI Emergency Department currently receives about 90,000 visits a year and “70 percent 

of those ED visits could have been treated in a primary or urgent care setting.” The new MSBI 

ED will accommodate up to 70,000 visits annually “which will meet need,” he said. Moreover, 

Sheppard said, Mount Sinai would be expanding its “outpatient footprint” in Lower Manhattan 

with 16 practice locations and 600 doctors, including a new urgent care center in Union Square. 

51. New York City Public Advocate Letitia James questioned the DOH’s absorption 

study, saying that those hospitals meant to absorb the population from the downsizing of MSBI 

might not be able to do so. James claimed that the absorption study and algorithms “did not take 

into account the current conditions and the financial challenges at Brooklyn Hospital,” one of the 

main hospitals DOH cited as able absorb the Brooklyn population that had been using Beth Israel 

for care.”41 

52. On June 14, 2017, then City Council Member Rosie Mendez wrote to Respondent 

Zucker expressing concern about the multiple “limited review” CON applications and called on 

the submission of a more comprehensive plan. (See Exhibit O). She did not receive a response. 

                                                 

41 Letitia James, “Public Comment” (PHHPC’s Establishment and Project Review Committee, New York, NY, 

June 8, 2017), http://www.totalwebcasting.com/view/index.php?func=VIEW&id=nysdoh&date=2017-06-08&seq=1 
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53. On July 28, 2017, Petitioner Schwartz, as an attorney for PALM, wrote to 

Respondent Zucker complaining about the lack of SEQRA Review and the segmentation issue 

(see Exhibit P). He did not receive a response. His letter addressed the need to classify the Beth 

Israel project as a Type I Action under 6 CRR NY 617.4(b)(6) and (b)(10) since it involved a 

facility with more than 240,000 square feet of gross floor area and because it is contiguous to 

publicly owned or operated parkland (Stuyvesant Park). 

54. On August 9, 2017, Public Advocate Leticia James wrote to Respondent Zucker, 

also about the lack of SEQRA review (see Exhibit Q), addressing conflict with a community plan 

(10 NYCRR 97.13(a)(4) (the plan for perinatal care)) and because it will create a substantial 

change in use; i.e., the existing hospital building would likely become a residential property. See 

10 NYCRR 97.13(a)(8). She too did not get a response. 

55. The status of the CONs on the Health Department website through July 2017 was 

“pending.” In August 2017 that status changed to “Told to Contact Area Office.” Subsequently, 

on an unknown date, the DOH website changed the status of the various CONs to “approved 

July 28, 2017). 

56. While a closure impact study has not been performed, MSBI, on December 31, 

2017, released the latest Community Health Needs Assessment (“CHNA”) it was required to do 

under federal law.’ The assessment (Exhibit R), which was conducted by a private firm, Verite 

Healthcare Consulting  included interviews with 104 “key informants,” a community survey 

conducted online during the summer of 2017 and a community poll conducted in September 

2017. One of the findings from this engagement process was “dissatisfaction and fear” generated 

by changes in the health delivery system, including the ongoing transformation or Beth Israel, 

following on the closure of St. Vincent’s Hospital, and the longer travel times necessary for 
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residents of Lower Manhattan to travel to Mount Sinai “Centers of Excellence” uptown for 

services that had been provided at Beth Israel. 

57. Results of the community survey found that the top two issues identified by 

respondents as the most important in their neighborhoods were “access to physician, specialist, 

physician assistant and/or nurse practitioner services,” (identified by 340 people or 47 percent of 

all respondents) and “hospital accessibility,” (identified by 296 people or 41.4 percent of all 

respondents). When asked which issues have been improving, staying the same or getting worse 

over the past two to three years, the top response was “hospital access – getting worse,” listed by 

160 people or 27.4 percent of respondents.” 

58. While the CHNA reports that in Manhattan, “there are numerous locations for 

community residents to receive hospital services,” its list of 15 Manhattan hospitals includes a 

number of uptown facilities, including specialty hospitals, such as the Hospital for Special 

Surgery, and the N.Y. Presbyterian facilities in extreme upper Manhattan, which are not 

convenient for Lower Manhattan residents. Only Beth Israel, Bellevue Hospital and N.Y. 

Presbyterian’s Downtown Hospital are located in downtown, while NYU Langone is in the East 

30s. In its review of available government data on health access, the CNHA included a map of 

Manhattan and Brooklyn areas designated by HSRA as “medically underserved.” Two of the 

areas so denoted were the Lower East Side and Chelsea/Clinton. 

59. Demographic data for Lower Manhattan that were included in the CNHA show a 

growing and diverse population, with 30 percent of the residents being foreign born (largely 

Asian and Latino). In the Lower East Side, 21.7 percent of the population is considered to be 

“linguistically isolated” and 11.9 percent living with a disability. Navigating a decentralized 

health delivery system - where patients need to go to one of multiple outpatient locations, or to 
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Mount Sinai’s uptown “Centers of Excellence,” instead of to one downtown hospital facility for 

all care -- could be a challenge for such residents. Nearly a third of residents (29.8 percent) live 

in households with incomes below $25,000 a year. 

No Meaningful Public Input 

60.  By piecemealing its CON applications, Mt. Sinai-Beth Israel, with the clear 

concurrence of the Health Department, has sidestepped all public process, even the limited 

public process that the Department provides through the PHHPC. And DOH staff, without any 

meaningful study or public input, has openly already adopted a position that the impact of Beth 

Israel’s closure will have no negative impact on Lower Manhattan, even though in the past year 

more than 25 percent of all Lower Manhattan admissions were at Beth Israel and 90,000 people 

visited the Beth Israel Emergency Room during that year. 

61. The Health Department, by allowing Beth Israel to close in the manner it has, and 

Beth Israel itself, as the recipient of millions of dollars in public funds, has violated the State 

Environmental Quality Review Act and the Certificate. The closure of Beth Israel is a Type I 

action under 6 CRR-NY 617.4(b)(6)(v) and (b)(10), and 10 NYCRR 97.13 (a)(4) and (a)(8); i.e., 

it involves a facility with more than 240,000 square feet of gross floor area, and it is contiguous 

to publicly owned or operated parkland (Stuyvesant Park), conflicts with an existing plan, and 

will result in a substantial change of use. 

62. Mt. Sinai-Beth Israel has tried to get around SEQRA and the full CON review 

process by submitting the CONs piecemeal, attempting segmented review. But segmented 

review cannot be used to get around SEQRA. See Teich v. Buchheit, 221 A.D.2d 452 (2d Dept. 

1995), and case law supra. 

63. Despite the law, DOH, which should have designated itself a “lead agency” under 

SEQRA, entertained Mt. Sinai’s dodge of SEQRA and the CON process, has released an 
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“analysis” without any formal study or public input and has asserted that all of the services 

provided at Beth Israel pre-shutdown will be absorbed, without a problem, by the new 70-bed 

mini-hospital or other facilities in Manhattan. 

64. In making this “analysis,” the DOH used none of the metrics required by SEQRA, 

nor did they do the review required under the CON process. To the extent analysis was done, 

they totally ignored, or made up data concerning the potential impact of the closure of the Beth 

Israel Hospital as it currently exists. 

65. By acting as they have, the Respondents have endangered the health of hundreds 

of thousands of residents on Lower Manhattan, and nearby Brooklyn, without any meaningful 

remediation for the services which have been lost. 

AS AND FOR A FIRST 

CAUSE OF ACTION 

66. By acting as aforedescribed, Respondents have violated the State Environmental 

Quality Review Act. 

AS AND FOR A SECOND 

CAUSE OF ACTION 

67. By acting as aforedescribed, the Respondents violated the DOH Certificate of 

Need process. 

AS AND FOR A THIRD 

CAUSE OF ACTION 

68. By acting as aforedescribed, the State and Commissioner Zucker have violated the 

health care guarantees of the N.Y. State Constitution, which states at §3, “The protection and 

promotion of the health of the inhabitants of the state are matters of public concern and provision 

therefor shall be made by the state. “ 
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PRAYER FOR RELIEF 

 WHEREFORE, Petitioners pray that the Court enter judgment: 

a. compelling the N.Y. State Department of Health (“DOH”) to reverse its decision 

to approve the partial closure of Mt. Sinai Beth Israel Hospital; 

b. compelling the DOH to properly assess the Beth Israel closing under SEQRA and 

the CON process; 

c. enjoining Mt. Sinai Beth Israel from engaging in further action to close its 

hospital until the State Environmental Quality Review Act has been fully complied with, and 

until adequate replacement hospital services have been created and/or identified; 

d. compelling the reopening of those portions of Mt. Sinai Beth Israel Hospital 

which have already been closed; and 

e. granting such other and further relief as the Court deems just and proper 

 

Dated: New York, New York 

 February 9, 2018 

 

 

ADVOCATES FOR JUSTICE 

Attorneys for Petitioners 

 

 

By: /s/  

                     Laine Armstrong 

 Arthur Z. Schwartz 

225 Broadway, Suite 1902 

New York, New York 10007 

Tel.: (212) 285-1400 

Fax: (212) 285-1410 
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VERIFICATION 

 

Arthur Z. Schwartz, Petitioner, affirms that to his knowledge, information and belief, the 

allegations in the First Amended Petition are true. 

 

 

 

 /s/  

Arthur Z. Schwartz 

 

 

 

Sworn to before me this ____ 

day of February 2018 

 

 

__________________________ 

Notary Public 

 

 


